
             
 
 

      June 16, 2014 
 
 
City of Charlotte 
600 East 4th Street 
Charlotte, NC 28202 
 
 

Re:  PCO Mitigation Fee 
 

Dear Charlotte City Council Members and Staff: 

 
 In recent months, the City has considered extending an option for developers to pay a 
mitigation fee in lieu of implementing Post-Construction Stormwater Ordinance (PCO) 
measures for stormwater. We oppose this option and urge the City to not extend it. 
 
 Stormwater is one of the greatest logistical and environmental challenges for 
municipalities, especially those as rapidly developing as Charlotte. Nationwide, we have seen 
mismanaged stormwater’s ill effects: flooding, erosion, sewage overflows, degraded water 
quality, and even environmental injustice, just to name a few. These effects come with 
significant costs that the public and City bear. One prime example is the floodplain buyout 
program, where the City has spent millions of dollars to purchase and demolish homes 
increasingly exposed to floods because of the larger pulses of water our creeks see as a result of 
mismanaged stormwater. 
 
 The City recognized these issues and in November 2007 adopted the PCO in a continued 
effort to improve our streams and water quality. Improving water quality has provided 
immense rewards economically and for development, as well as for the environment. While 
Charlotte does not have a river running through its heart, Little Sugar Creek has proven the 
value creeks can provide with the successes of The Metropolitan, the greenway system and 
always-bustling Freedom Park, where our children can develop an appreciation for nature down 
in a creek that is worlds cleaner than it was a few years ago. 
 

However, the adopted PCO included a section (18-161) that allows “transit station areas 
and distressed business districts” to pay a fee in lieu of onsite PCO compliance. In October 
2011, City Council expanded that option to the rest of the city (section 18‐161c) given the 
economic crisis at the time. That subsection for the citywide option had an expiration date of 
April 30, 2014, although City Council extended the expiration date an additional six months to 



City of Charlotte 
June 16, 2014 
Page 2 

 

 

explore alternative ways of continuing to allow payment in lieu of compliance with the 
ordinance. 

 
There are multiple problems with providing an option to pay a fee in lieu of onsite 

stormwater controls. First and foremost, there is no better place than on a project site to 
control stormwater and mitigate its effects. The EPA has increasingly pushed for municipalities 
to better manage stormwater, and while it does allow for “in-lieu-fee mitigation,” it provides 
language for how such a program should operate in a document titled “Federal Guidance on 
the Use of In-Lieu-Fee Arrangements for Compensatory Mitigation under Section 404 of the 
Clean Water Act and Section 10 of the Rivers and Harbors Act.” The key emphasis of this 
guidance is that in-lieu-fee mitigation should be a last resort used only when onsite 
mitigation is not practicable (for engineering/logistical reasons) or would do more 
environmental harm. A project’s or region’s economic/financial situation is not listed as a 
reason for use of the fee.  

 
For cases when the practicability of onsite mitigation is cited, we still see multiple onsite 

opportunities for easily and inexpensively implementing stormwater management practices, 
including basins and rain gardens. Onsite stormwater mitigation is not being implemented on 
sites where it is very much practicable. At the very least, sites that insist they cannot or prefer 
not to manage all of their stormwater should have to control some of it. Projects that have 
decided to pay the mitigation fee often still have hundreds or even thousands of square feet of 
landscaped areas that could very well have provided some onsite stormwater mitigation.  

 
One justification for offsite mitigation is that water in a given watershed is still receiving 

treatment and there is a net water quality benefit. However, the reality is that multiple 
stretches of waterways are still subjected to significant degradation if offsite mitigation is 
allowed. Funded by in-lieu fees, the City has completed six projects to mitigate stormwater, but 
these projects are outside many of the sub-watersheds where in-lieu-fee projects were 
developed. The result – particularly in “distressed business areas” – is development with 
significantly degraded water quality on a local, sub-watershed scale because of potent 
degradation from stormwater and the oil, gas, grease, chemicals and sediment it carries. Such 
a system is inherently unsustainable and cannot be repeatedly extended. A ‘wrong’ in one 
place cannot simply be addressed or be deemed permissible as long as there is an equal and 
opposite ‘right’ elsewhere. At some point, a problem needs to be directly addressed; the in-lieu 
fee serves only to procrastinate and increase the long-terms costs to the City and the public of 
managing stormwater.  

 
Especially in the case of the citywide in-lieu fee, the justification of economic crisis has 

passed. We are no longer in a recession, and Charlotte is a booming city ripe with development 
that is eager to happen regardless of stormwater in-lieu-fee mitigation options. Right now is the 
time to implement onsite stormwater mitigation. Development and redevelopment mean 
necessary equipment is out at sites that are already under construction and grading. This is the 
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opportune time to include runoff basins, rain gardens, and/or other stormwater mitigation 
strategies. 
 
 One concern raised has been that a project might not happen or might go elsewhere 
(especially for greenfield development) were the fee not available. Location is the primary 
driver for projects. If the people and traffic exist in an area and will bring business, then a 
project will happen there; they will not simply choose a greenfield site that does not have the 
same opportunities for customers. This is especially applicable for the projects that have 
utilized the fee (e.g., McDonald’s, Walgreen’s, 7-Eleven).  
 
 Stormwater is a simple issue on a large scale. Projects have countless options and 
arrangements to mitigate stormwater onsite. They need only set aside one or multiple small 
areas of plants and soil to slow down the pulse of pollutant-laden water leaving their property 
and hitting creeks. The plants and soil even filter out the pollutants. This is simple. No elaborate 
technology. Really, just some grading and piping. It takes very little space, and if a project 
absolutely cannot find that space onsite, Charlotte is a sprawling city, and there are likely other 
suitable parcels nearby. 
 
 Charlotte-Mecklenburg Stormwater Services struggles to keep up with managing 
stormwater because of the scale of the issue. Stormwater fees have already drawn the ire of 
the public. We urge you to recognize that given our need to manage stormwater, we cannot 
afford to grant projects a pass in exchange for a small, one-time payment. We all need to start 
dealing with stormwater – and now. When a development or redevelopment project wants to 
rid itself of stormwater and pollutants from its property, it needs to take responsibility and 
make sure that it is handling that stormwater and pollution appropriately. 
 

The in-lieu fee is a bad deal that doesn’t provide enough in return. It was meant to be 
temporary, and no longer being in a state of economic crisis, we can no longer justify a system 
that was meant to temporarily boost development at the sacrifice of our creeks, especially 
when development is doing just fine without this option. The City of Charlotte has made great 
strides in trying to clean up local creeks, which themselves can serve as economic drivers, and 
we urge the City to take a step in the right direction and not allow the in-lieu-fee to be 
extended.  
 

Please do not hesitate to contact any of us at the email addresses and/or phone 
numbers below if you have any questions or would like to discuss this further. 
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Sincerely, 
 

 
 

Sam Perkins, RIVERKEEPER®, Catawba Riverkeeper Foundation 
Phone: (704) 651-5974 Email: sam@catawbariverkeeper.org 
 
 

 
Shannon Binns, Executive Director, Sustain Charlotte 
Phone: (704) 338-2610 Email: shannon@sustaincharlotte.org 
 
 

David Robinson, Chair, Sierra Club (Central Piedmont Group) 
Phone: (704) 365-8903 Email: takahula@gmail.com 
 
 

 
Richard Roti, President, Charlotte Public Tree Fund 
Phone: (704) 957-8660 Email: rroti@gmail.com 
 


